STATE OF WISCONSIN

CIRCUIT COURT

VILAS COUNTY

CONSERVE COMMUNITY
LLC, JULIE LEIZERMAN,
PATRICIA LINS, LAWRENCE
SUTTER, ALICE AND
TIMOTHY ACKMERAN,
JUELY K. AND TIMOTHY J.
BARTHOLOMEW, JOAN
KRULL, KENNETH ALAN
BUSSART, BORGERT COME
BOURGEOIS AND SHARON
KYLE BOURGEOIS, MARY
HERMES, AND SHARA WEITZ
LAMMER,
Plaintiffs,
v.

Case No.

CONSERVE SCHOOL
CORPORATION, CONSERVE
SCHOOL TRUST, C. DANIEL
BLYTHE, JOHN F. CALHOUN,
MICHAEL J. SULLIVAN,
RONALD V. KAZMAR,
MICHAEL X. CRONIN, JAMES
RINN, STEFAN ANDERSON,
AND JOHN DOES 1-5,
Defendants.
__________________________
J.B. VAN HOLLEN, in his
capacity as the Attorney General
of the State of Wisconsin,
Intervening Plaintiff,
v.

CONSERVE SCHOOL
CORPORATION and JOHN F.
CALHOUN, MICHAEL X.
CRONIN, RONALD V.
KAZMAR, CHRISTOPHER
ROGERS and MICHAEL J.
SULLIVAN, directors of the
CONSERVE SCHOOL
CORPORATION,
Defendants.
COMPLAINT

Comes now plaintiff, Attorney General J.B. Van Hollen, and as for his complaint
against the above-named defendants, alleges and shows to the Court as follows:
1.

J.B. Van Hollen is the Attorney General of the State of Wisconsin. As

such, he is charged with the supervision of non-stock corporations that exceed or abuse
the authority conferred upon them by law. See Wis. Stat. § 181.1430(1). He is also
charged with the supervision of charitable trusts holding property for charitable purposes
in this State. See Wis. Stat. § 701.10.
2.

Defendant Conserve School Corporation (“the Corporation”) is a non-

stock corporation created under chapter 181 of the Wisconsin Statutes. The specific
purposes for which the Corporation is organized include the operation of a school for
grades ranging from the seventh to the twelfth grades during the regular academic year,
and to give students a general or college preparatory education. Upon information and
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belief, the Corporation holds assets of approximately $70 million, including $60 million
in real property and $10 million in investments or liquid assets.
3.

The Corporation currently operates the Conserve School, a private

college preparatory school in Land O’ Lakes, Vilas County, Wisconsin.

Upon

information and belief, 50% or more of the Conserve School’s student body comes from
the State of Wisconsin. Many students enrolled in the Conserve School, including many
of the students from Wisconsin, receive substantial scholarship aid from the Corporation.
4.

Traditionally, the Corporation has been funded through the Conserve

School Trust (the “Trust”). The Trust is a testamentary trust established pursuant to the
Second Restatement of the James R. Lowenstine Trust dated August 17, 1981
(“Lowenstine Trust Document”). The purpose of the Trust is to defray the costs incurred
in the operation of the Conserve School and to “open the school for the regular
enrollment of students beginning with the seventh grade, and extending, in the discretion
of the trustees, through high school” on a site in Land O’Lakes, Wisconsin.

The

Corporation was created pursuant to Article VI, § V of the Lowenstine Trust Document.
5.

Upon information and belief, the Trust holds assets of approximately

$190 million, including $150 million of stock in Central Steel and Wire Company (“the
Company”), a Delaware corporation. The stock owned by the Trust represents a majority
ownership interest in the Company.
6.

Defendant John F. Calhoun is a director of the Corporation and trustee of

the Trust.
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7.

Defendant Michael X. Cronin is a director of the Corporation and a

trustee of the Trust.
8.

Defendant Ronald V. Kazmar is a director of the Corporation and trustee

of the Trust.
9.

Defendant Christopher Rogers is a director of the Corporation and

trustee of the Trust.
10.

Defendant Michael J. Sullivan is a director of the Corporation and

trustee of the Trust.
11.

Calhoun, Cronin, Kazmar, Rogers, and Sullivan are hereinafter referred

to as the “individual defendants.” Upon information and belief, the individual defendants
are, in addition to being directors, the sole members of the Corporation.
12.

The individual defendants comprise a majority of the board of directors

of the Company and, as employees and/or directors, receive compensation from the
Company.
13.

Under the terms of Lowenstine Trust Document, depending on financial

conditions, the trustees of the Trust are expressly authorized sell shares of Central Steel
and Wire to pay for the operation of Conserve School.
14.

Under the terms of the Lowenstine Trust Document, the income of and

some principal from the Trust are available are be paid to the Conserve School for its
operation.
15.

Since September 2002, the Corporation has operated the Conserve

School as a four-year, college preparatory school using funding from the Trust.
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16.

In January 2009, the Corporation notified parents of enrolled students

that Conserve School would cease operation as a four-year, college preparatory school.
Instead, it would operate as a “semester away” type of program for students regularly
enrolled in other schools.
17.

Upon information and belief, the Corporation decided to make the

change from a four-year, college preparatory school to a “semester away” program after
the Trust and trustees indicated that they intend to reduce funding to the Corporation
because of a decrease in dividends from the Central Steel and Wire Company stock
owned by the Trust.
18.

Upon information and belief, the individual defendants, in their capacity

as trustees, made the decision to reduce funding to the Corporation in order to avoid
selling the Trust’s Central Steel and Wire Company stock because, in part, such a sale
may lead to the loss of majority control of the Company by the Trust. A loss of a
majority interest by the Trust would, among other things, put the trustees in a situation
where their employment by the Company, and/or their directorship, might be placed in
jeopardy.

In the alternative, the decision to reduce funding was made under

circumstances where personal interests of the individual defendants were in actual or
potential conflict with their interests as trustees.
19.

The competing and conflicting interests of the individual defendants as

directors of the Corporation, trustees of the Trust, and employees and directors of the
Company, have rendered them incapable of exercising independent judgment as to the
affairs of the Corporation in matters effecting the Trust and the Company.
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20.

Had the Corporation been governed by an independent board of

directors, owing undivided loyalty to the Corporation, and acting with reasonable
diligence, it would have retained independent legal counsel to evaluate and, in all
likelihood, challenge the decision by the Trust and the trustees to reduce funding to the
Corporation rather than sell a portion of Company stock.
21.

Had the Corporation been governed by an independent board of

directors, owing undivided loyalty to the Corporation, and acting with reasonable
diligence, it would have engaged in reasonable efforts to obtain alternative funding for
the Conserve School so that its continued operations were not solely dependant on gifts
from the Trust and the economic performance of the Company.
22.

The individual defendants, despite the clear and irreconcilable conflicts

of interest among their various roles, did not seek independent legal counsel for the
Corporation and chose not to challenge the Trust’s decision to reduce funding, despite the
fact that their inaction will likely result in significant harm to the Corporation, possibly
including a loss of any future funding from the Trust and the possibility that the
Corporation will be unable to accomplish the primary purposes of its incorporation.
23.

Moreover, upon information and belief, the individual defendants have

failed to take reasonable efforts to obtain alternative funding for the Conserve School so
that its continued operations would not depend solely on gifts from the Trust and the
economic performance of the Company
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24.

The actions and inaction by the individual defendants have also led to a

lawsuit against the Corporation that threatens the ongoing operations of the Conserve
School and the Corporation’s rights as the primary beneficiary of the Trust.
25.

The lawsuit against the Corporation, referred to herein as the “Culver

Lawsuit,” was filed as Case Number 09 CV 1413 in the U.S. District Court for the
Northern District of Illinois on March 5, 2009, by the Culver Educational Foundation, an
Indiana non-profit corporation.

The Culver Educational Foundation is an alternate

beneficiary under the Trust which supports the Culver Military Academy in Hammond,
Indiana.
26.

A copy of the Second Amended Complaint in the Culver Lawsuit is

attached hereto as Exhibit A.
27.

As set forth more fully in Exhibit A, the Culver Educational Foundation

has alleged that the Trust’s refusal to take steps necessary to provide sufficient funds to
allow the continued operation of the Conserve School as a four-year college preparatory
school, materially violates the terms of the Trust, such that the corpus and income of the
Trust should accrue to the benefit of the Culver Military Academy pursuant to the
alternate beneficiary provisions of the Trust.
28.

Although substantial interests of the Corporation are at stake in the

Culver Lawsuit, and although the interests of the individual defendants are in direct
conflict with the interests of the Corporation, the Corporation has not retained separate
and independent legal counsel to defend the action or to assert a position on whether the
terms of the Trust have been violated.
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FIRST CAUSE OF ACTION
(Involuntary Dissolution, or Relief Short of Dissolution, and
Appointment of a Custodian)
29.

Plaintiff realleges and incorporates by reference the allegations

contained in paragraphs 1 through 28 above.
30.

The individual defendants, as directors of the Corporation, owe the

Corporation a fiduciary duty of loyalty, fairness and independence in the conduct of the
Corporation’s business, and due care and diligence in the use and preservation of the
rights, property and assets of the Corporation. By failing to take reasonable steps to
protect the rights of the Conserve School under the Trust, the directors of the Corporation
have violated their fiduciary duties to the Corporation.
31.

Because the actions, inaction and decisions of the individual defendants,

as directors of the Corporation, are irreconcilably tainted by material conflicts of interest,
they have failed to promote the best interests of the Corporation and have failed to
operate the Corporation in a manner that is consistent with the primary purposes for
which the Corporation was created under Wisconsin law.
32.

By failing to act in the best interests of the Corporation, by failing to

obtain independent legal advice and representation, by failing to oppose the decision of
the trustees as inconsistent with the terms of the Trust, and by acting to further the
personal interests of the directors of the Corporation, thus endangering the rights of the
Conserve School under the Trust, the Corporation, acting through the individual
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defendants, has failed to abide by its corporate purposes and has otherwise exceeded or
abused the authority conferred upon it by law.
33.

Based on the allegations of this Complaint, Wis. Stat. § 181.1430(1),

which empowers the Attorney General to seek dissolution of a non-stock corporation if it
exceeds or abuses the authority conferred upon it by law, authorizes this action for
judicial dissolution.
34.

In a proceeding brought under Wis. Stat. § 181.1430, the court is

required to consider whether there are reasonable alternatives to dissolution. Pursuant to
this provision, the Attorney General asks this court to exercise its authority to take such
steps short of complete dissolution as are necessary to insure that the Corporation is
managed and operated by individuals who can make decisions based solely on the best
interests of the Corporation without an irreconcilable conflict of interest.

In particular,

the Attorney General asks that the court take such steps as are necessary to insure that the
Corporation is managed and operated by individuals who will pursue the primary
purposes of the Corporation as set forth in its articles of incorporation and will seek and
pursue the best interests of the Corporation, even if those interests might be adverse to the
Trust, the Company, and/or the individual defendants.
35.

In an action for judicial dissolution, as alleged in this Complaint, the

court may appoint a custodian to manage some or all of the affairs of the Corporation
during the pendency of the action.

See Wis. Stat. § 181.1432(1).

As regards the

Corporation, a court-appointed custodian could be authorized to retain independent legal
counsel to defend the Culver Lawsuit, evaluate the rights of the Corporation as a
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beneficiary under the Trust, appear in the present action pending before this court, and
take such other action as is necessary to insure that the Corporation is managed and
operated in accordance with its primary purposes and the corporate charter conferred by
Wisconsin law.

A custodian may also be authorized to evaluate the financial condition

of the Corporation and to petition the court, if necessary, for construction of the terms of
the Lowenstine Trust Document.
36.

The Attorney General therefore asks the court to appoint a custodian

during the pendency of this action to ensure that the interests and rights of the
Corporation are fully protected consistent with Wisconsin law, the Corporation’s primary
corporate purposes, and the terms of the Lowenstine Trust Document.
SECOND CAUSE OF ACTION
(for Preliminary Injunction)
37.

Plaintiff realleges and reincorporates the allegations in paragraphs 1 to

38.

The individual defendants’ actions, inaction and decisions, as alleged

36, above.

herein, threaten to trigger the alternate beneficiary provisions of the Trust, which would
devastate the interests of the Corporation and the Conserve School. Ultimately, the
actions, inaction and decisions of the individual defendants could result in the loss of
valuable educational opportunities for Wisconsin residents, the loss of jobs in Vilas
County, the loss of significant economic benefit to the Land O’ Lakes area, and the loss
of approximately $200 million in assets which at the present time, are dedicated solely to
the Wisconsin-based Corporation and Conserve School.
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39.

Such harm is irreparable and could not be remedied through an award of

damages or other legal relief.
40.

Given the composition of the Corporation’s current board of directors,

and the irreconcilable conflicts of interests alleged herein, the Corporation does not have
the ability to adequately evaluate and defend its rights under the Trust and ensure that the
alternate beneficiary provisions are not triggered.
41.

The Attorney General asks that the court issue a preliminary injunction

requiring the Conserve School to continue operation as a four-year, college preparatory
school pending construction of the Trust instrument.
WHEREFORE, the plaintiff prays for relief, as follows:
1.

An order pursuant to Wis. Stat. § 181.1430, imposing such reasonable

alternatives to complete dissolution as are necessary to insure that Conserve School
Corporation (a) does not exceed or abuse the authority conferred upon it; (b) is managed
and operated by individuals who can make decisions based solely on the best interests of
the Corporation and will pursue the primary purposes of the Corporation as set forth in its
articles of incorporation
2.

Appointment of a custodian to manage the affairs of the Corporation under

Wis. Stat. § 181.1430;
3.

A preliminary injunction requiring the Corporation to continue operation of

the Conserve School as a four-year, college preparatory school pending construction of
the Trust instrument.
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4.

Such further relief as the Court deems just and equitable, as provided by

law.
Dated this __ day of April, 2009.
J.B. VAN HOLLEN
Attorney General
_________________________
STEVEN P. MEANS
Assistant Attorney General
State Bar # 1011355
CHARLOTTE GIBSON
Assistant Attorney General
State Bar # 1038845
ANN M. PEACOCK
Assistant Attorney General
State Bar #1046175
Attorneys for Intervening Plaintiff
Wisconsin Department of Justice
17 West Main Street
Post Office Box 7857
Madison, Wisconsin 53707-7857
Telephone: (608) 266-3860; (608) 266-7656; (608) 266-9230
Fax: (608) 266-1656; (608) 267-8906
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